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I.! INTRODUCTION 

The industry of professional athlete representation is plagued with abuse. Simply put, the 

agents who cheat get ahead, and those who follow the rules are eliminated by the unscrupulous 

competition. Given the juxtaposition of agents’ autonomy over athletes’ vast financial resources 

with virtually unenforced legal constraints, agent malfeasance runs the gamut from egregious 

income mismanagement to illegal recruiting tactics.1 Almost all the incentives in big-time college 

sports point toward cheating because of the perception is that everybody else is doing it, so one 

has to conform just to stay alive in the business.2 And the problems associated with sports agent 

abuses are not limited to professional sports. In fact, some of the most flagrant violations occur at 

the high school level. As the potential for massive economic reward continues to increase, the 

incentive to get ahead drives agents to perpetrate abuses earlier and earlier. 

This Comment will begin by discussing the development and historical background of the 

sports agent/athlete dynamic. Such a discussion is necessary to appreciate the effects of the self-

reinforcing cycle of corrupt conduct that essentially drives the industry. It will then provide a brief 

overview of the current legal constraints applicable to sports agent conduct. Statutes and 

regulations put in place over the last century evidence a legislative intent to curtail the rampant 

abuses. A critique of the relative effectiveness of these regulatory devices will follow. Finally, this 

Comment will discuss five potential solutions to restore public confidence in the industry by 

achieving more effective regulation of sports agents.  

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 Kenneth Shropshire, The Business of Sports Agents 1 (2nd ed. 2008). 
2 Id. at 3. 
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A.! Historical Background 

i.! The Development of the Sports Agent/Athlete Dynamic 

Athlete representation is not a new phenomenon.3 As early as 1925, Charles C. “Cash and 

Carry” Pyle was making a handsome living representing legendary football stars like Harold “Red” 

Grange.4 Pyle successfully negotiated Grange’s player contract in which he earned $3,000 per 

game playing for the Chicago Bears and more than $300,000 in movie and endorsement contracts 

in retirement.5 Pyle signed tennis star Suzanne Lenglen, the 1919-1923 Wimbeldon singles 

champion, to a $50,000 player contract in 1926.6 By 1929, sports agent Christy Walsh was advising 

Babe Ruth to invest his quickly amassing fortune in the annuities market.7  

Professional athletes increasingly relied on agents during the 1960s and 1970s, but the 

development of the agents’ role in high level negotiations and transactions was not always readily 

accepted.8 A famous anecdote in the industry about legendary coach of the Green Bay Packers, 

Vince Lombardi, illustrates this phenomenon.9 When Jim Ringo’s contract was up for 

renegotiation, the player visited Lombardi’s office with a gentleman unknown to Lombardi. Ringo 

introduced the gentleman and indicated that he was present to assist in the negotiation discussions. 

Lombardi promptly excused himself to make a phone call from the next room. Upon returning, he 

informed Ringo that he and his agent should continue negotiations with the Eagles as he had just 

been traded.10 In 1966, Don Klosterman, an executive with the then Houston Oilers told Time 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
3 Id. at 11. 
4 Id. 
5 Id. 
6 Michael E. Jones, Rules of the Game: Sports Law 93 (Rowman & Littlefield Publishing, 2016). 
7 See Shropshire, supra note 1 at 11. 
8 Id. 
9 Id. 
10 Id. 
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magazine that athlete agents are “parasites in it for a fast buck.”11 He articulated his disdain by 

posing the following rhetorical question: “[w]e spend $200,000 a year in evaluating talents and 

some uninformed agent is going to tell us what a player’s worth?”12 

Despite this resistance, sports agents quickly saw the financial benefits of specialization 

beyond player contract negotiations.13 Athletes began to rely on the counsel of agents on an 

increasingly diverse array of issues such as tax planning, money management, financial planning, 

investment advice, estate planning, income tax preparation, endorsement deal negotiations, sports 

medicine and physical health consultation, post-career development, personal development, legal 

consultation, and insurance dispute guidance.14 For example, Matt Leinart, Heisman Trophy 

winner from the University of Southern California, selected agent Tom Condon of International 

Management Group to manage his player contract negotiations, but also retained the Beverly Hills 

talent agency, Creative Artists Agency, to represent him in endorsement deals, licensing 

relationships, and charitable initiatives.15  

 In their book, Sports Law, law school professors Rodney Smith, George Schubert, and 

Jesse Trentadue concluded that the emergence of the sports agent as a prominent industry 

professional was a natural response to four key developments during the latter twentieth century.16 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
11Baseball: Double Play, TIME MAGAZINE, (Mar. 25, 1966), http://content.time.com/time/ 
magazine/article/0,9171,842547,00.html.   
12 Bryan Saul & Darren A. Heitner, Jay Z Has 99 Problems, and Being a Sports Agent May Be 
One, 24 MARQ. SPORTS L.J. 59, 62 (2013). 
13 Timothy Davis, Regulating the Athlete- Agent Industry: Intended and Unintended 
Consequences, 42 WILLIAMETTE L. REV. 781, 791 (2006). 
14 Walter T. Champion, Jr., Attorneys Qua Sports Agents: An Ethical Conundrum, 7 MARQ. SPORTS 
L.J. 349, 351-52 (1997); see also, Davis, supra note 13 at 791-92. 
15 Liz Mullen, ‘Big 3’ Shake up the Agent Signing Process, SPORTS BUSINESS JOURNAL (Jan. 16, 
2006), http://www.sportsbusinessdaily.com/Journal/Issues/2006/01/20060116/Labor-Agents/Big-
3-Shake-Up-The-Agent-Signing-Process.aspx?hl=What%20I%20Like&sc=0; see also, Davis, 
supra note 13 at 791-92. 
16 George W. Schubert, Rodney K. Smith, & Jess C. Trentadue, Sports Law 123–27 (West, 1986). 
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First, during the 1970s, athletes began to successfully assert that the use of option and reserve 

clauses in player contracts constituted unreasonable restraints on trade because they dramatically 

affected open market bidding by effectively binding athletes to teams in perpetuity.17 Judicial 

victories for athletes in the fight to obtain greater bargaining power during contract negotiations 

legitimized the need for agent representation moving forward.18 

 Second, the dramatic explosion of interleague competition contributed to the permanence 

of the athlete agent role within the industry.19 For example, the signing of Joe Namath by the 

American Football League, and the later signings of Larry Csonka, Paul Warfield, and Jim Kiick 

by its rival World Football League were at relatively astronomical price points due in large part to 

the participation of powerful agents during negotiations.20 According to economist Roger Noll of 

Stanford University, this dramatic increase in interleague competition permanently inflated athlete 

compensation, which, in turn, institutionalized the role of their agents.21 For example, the average 

professional basketball player’s salary increased from $20,000 to $90,000 during the American 

Basketball Association/National Basketball Association wars from 1967 to 1972. 22 Similarly, the 

average professional football player’s salary rose from $90,000 to $190,000 During the National 

Football League/United States Football League wars between 1982 and 1985.23 The appreciable 

spike in athlete compensation broadened the role of sports agents in the industry as more than just 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
17 See Shropshire, supra note 1 at 13. 
18 See e.g., Mackey v. NFL, 407 F Supp 1000 (D Minn 1975), aff’d in part & rev’d in part, 543 
F2d 606 (8th Cir 1976); see also, Shropshire, supra note 1 at 13. 
19 See Shropshire, supra note 1 at 14. 
20 Roger Noll, Economics of Sports Leagues (Clark Boardman Company Ltd., 1988). 
21 See Shropshire, supra note 1 at 13. 
22 Id. 
23 Id. 
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contract negotiators. Agents became professional athletes’ primary financial advisors because a 

signing now brought with it increasingly complex tax and investment issues.24  

 Third, the increase in the strength of unions throughout many major industries during the 

twentieth century had a trickle-down effect on the legitimacy of the sports agent’s role too.25 The 

growing power of players associations across major professional sports leagues contributed to the 

importance of agents because these unions specifically ceded the role of primary salary negotiators 

to the agents.26 And finally, athletes began tapping into new sources of revenue towards the latter 

half of the twentieth century, which in turn contributed to additionally important roles for their 

agents.27  For example, the rapid increase in media interest to include sports games as part of 

regular television programming generated enormous revenue for professional leagues.28 Agents 

quickly leveraged this opportunity to add sizeable income to athletes’ compensation packages.29 

The increased media exposure afforded to athletes contributed to a dramatic rise in their popularity 

which, in turn, created even more opportunities for agents to prove their worth by generating 

lucrative commercial endorsement business for their players.30 

ii.! Common Law Principles of Agency 

At its core, the relationship between an athlete and his or her agent is subject to the fiduciary  

duties of the traditional agent/principal relationship.31 An agency relationship is defined as “the 

fiduciary relationship which results from the manifestation of consent by one person to another 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
24 Id. at 14. 
25 Id. 
26 See Shropshire, supra note 1 at 14. 
27 Id. 
28 Id. 
29 Id. 
30 Id. 
31 Darren Heitner, How to Play the Game: What Every Sports Attorney Needs to Know 49 (2014). 
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that the other shall act on his behalf and subject to his contract, and consent by the other so to 

act.”32 Within the professional sports context, these relationships arise out of express authority 

since players associations mandate that representation agreements be consummated pursuant to 

standard contracts developed by the unions.33 These agreements articulate the basic obligations 

that the athlete/principal and the agent owe to one another, and describe the nature of the services 

that the agent has authority to perform on the athlete’s behalf.34  

The Restatement (Third) of Agency states that “an agent has a fiduciary duty to act loyally 

for the principal’s benefit in all matters connected with the agency relationship.”35 This 

fundamental duty is imposed by law upon the agent because the very nature of the relationship 

involves the athlete/principal entrusting his or her reputation, fortune, and legal responsibilities 

and rights to the agent.36 Other important duties that flow from this fiduciary relationship are: (1) 

the agent’s obligation to account for all of the principal’s funds that come into an agent’s 

possession tangential to the representation; and (2) the duty to act in accordance with the 

principal’s instructions, barring any exceptions for wishes of the principal that are illegal, immoral, 

or contrary to public policy.37 

Common law principles of agency also impose a duty to discover and disclose any 

reasonably obtainable, material information that is not clearly obvious or apparent to the athlete.38 

For example, updates regarding a player’s signing status with a particular team requires diligent 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
32 Restatement (Third) of Agency § 1.01 (2006). 
33 See Davis, supra note 13 at 792 (2006). 
34 Id. 
35 Restatement (Third) of Agency §8.01 (2006). 
36 Matthew J. Mitten, Timothy Davis, Rodney K. Smith, and Robert C. Berry, Sports Law and 
Regulation: Cases, Materials, and Problems 682 (2005). 
37 See Davis, supra note 13 at 793. 
38 See Heitner, supra note 31 at 49. 
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communication by the agent to the player. The increase in the prominence of the sports agent’s 

role in the industry was accompanied with an understanding by teams’ recruiting personnel to filter 

all pertinent information through an athlete’s agent.39 Given that successfully negotiated player 

contracts constitute most athletes’ primary sources of income, the agent must endeavor to keep the 

player apprised of all developments regarding these negotiations. 

Further, by acting on the principal’s behalf, the agent implicitly assumes a duty that he or 

she has acquired—and will be able to draw— upon a degree of skill commensurate with the needs 

of the athlete represented.40 Fulfilling the duty requires the exercise of reasonable care and skill, 

which focuses on the agent’s diligence instead of the results achieved.41 A common misconception 

regarding the sports agent/athlete dynamic is that the athlete is guaranteed a set of results.42 

Nothing in the common law duties, however, imposes such a burden; rather, the agent fulfills his 

or her duty by acting with the care and skill employed by a reasonable person under the same 

circumstances.43 While the representation does not provide the athlete with a cart blanche 

entitlement to his or her every wish, the fiduciary duties described above are intended to define 

the contours of a relationship rooted in trust and symbiotic cooperation. However, many of the 

rampant abuses seen throughout the sports industry begin well before an athlete becomes a 

professional. 

B.! Agent Abuses And The Self-Reinforcing Cycle of Unscrupulous Behavior 

The potential for great financial reward undoubtedly incentivizes agents to break the rules,  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
39 Id. at 50. 
40 N. Jeremi Duru, Kenneth L. Shropshire, &Timothy Davis, The Business of Sports Agents 45 (3nd 
ed. 2016). 
41 Id. 
42 Id. 
43 Id.  



 

 8 

especially those related to the no-contact periods before student-athletes’ amateur eligibility 

expires. Economists refer to these unsavory recruiting tactics by agents as “opportunism.”44 In his 

work Markets and Hierarchies, Oliver Williamson defines opportunism as “self-interest seeking 

with guile.”45 Along these lines, many argue that structural changes in the athlete representation 

industry tipped the “risk versus reward” analysis perpetually in favor of cheating.46 In short, the 

absence of meaningful improvement to pervasive agent abuses is attributable to heightened 

competition.47 For example, the trend toward consolidation of sports agency firms affords 

advantages to the larger athlete representation conglomerates in securing and maintaining loyalty 

from clients48 at the expense of individual agents who wish to comply with laws prohibiting such 

conduct.49 

But a more fundamental argument can be made that the sports agent industry suffers from 

a self-reinforcing cycle of dishonest behavior.50 Unsavory recruiting tactics are occurring earlier 

and earlier in student-athletes’ careers, which creates barriers to entry that make it virtually 

impossible to make it in the industry playing by the rules.51 Neither letters, nor eye-catching 

brochures, nor invitations to visit an agent’s facility to listen to a sales pitch likely suffice to capture 

the attention of a student-athlete.52 The highest profile players are inundated with contact from 

profit hungry agents well before their amateur eligibility expires.53   

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
44 See Shropshire, supra note 1 at 4. 
45 Oliver Williamson, Markets and Hierarchies 7 (The Free Press, 1975); see also, Shropshire, 
supra note 1 at 4. 
46 See Shropshire, supra note 1 at 5. 
47 Id. 
48 Id.  
49 See Part I, Section C, infra. 
50 See Shropshire, supra note 1 at 5. 
51 Id. at 56. 
52 Id. 
53 Id. 
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For example, Hiesman Trophy winner Mike Rozier received more than 1,200 letters during 

his time at the University of Nebraska, “most of which came from people I had never heard of, 

and who did not even know me, or want to know me. . .[a]ll they wanted was to line their pockets 

with the money that I soon would earn in professional football.”54 Furthermore, an industry-wide 

acceptance of the fact that agents regularly break the rules by funneling money and gifts to 

ineligible prospective clients creates an unspoken expectation that agents will find increasingly 

creative ways to do so. One former sports agent recalled his experiences working with savvy 

student-athletes: 

The kid knows everybody’s breaking all the rules so he’s primed 
and ready for a businessman to come along. He’s talking turkey as 
soon as you sit down: “How much for my family? How much for 
me? How much interest? Do I have to pay it back?”55 
 

Given that the current legislative and regulatory constraints imposed on agents make it 

clear that giving anything of value to student-athletes is expressly prohibited,56 agents often “lend” 

money to the student-athletes under the guise that there is an expectation of repayment after the 

student-athlete turns pro.57 Moreover, the gamut of payments to student-athletes stretches well 

beyond cash. Promises of romantic liaisons with supermodels of modeling agencies with whom 

the agent has established business relations, offers of significant shares of an agent’s management 

corporation, extravagant shopping sprees, and expensive automobile upgrades are just a few non-

cash examples.58  

Agents willing to secure a potential star athlete’s loyalty rely upon creative ways to transfer  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
54 Id. (internal citations omitted). 
55 Id. (internal citations omitted). 
56 See Part I, Section C, infra. 
57 See Shropshire, supra note 1 at 56. 
58 Id. at 58. 
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benefits to student-athletes without directly gifting the items.59 For example, allegations surfaced 

in 2006 that the family of Heisman Trophy winner and New Orleans Saints running back Reggie 

Bush accepted payments and benefits from unscrupulous agents attempting to secure Bush’s 

loyalty once it came time for him to formally sign a representation agreement.60 While Bush was 

still playing for the university of Southern California, his family allegedly received more than 

$100,000 in benefits from various marketing firms and were relieved from paying $54,000 in rent 

while they lived in a house owned by courting agent, Michael Michaels.61 Generous holiday 

bonuses or other payments to the student-athletes’ family members or significant others enable the 

agent to ingratiate himself with student-athletes while circumventing the technical rules.62 These 

individuals usually have considerable influence over the student-athletes’ decisions, and the steady 

flow of disguised money and gifts often leads to representation signings made without proper due 

diligence.63  

The use of “street agents” or “runners” provides another avenue for agents to funnel 

benefits to student-athletes while insulating themselves from liability for breaking no-contact 

rules.64 This practice enables agents to circumvent rules requiring agents wishing to engage with 

a student-athlete whose collegiate athletic eligibility has not yet expired to register, pay a fee, and 

notify administrators at the student-athlete’s college.65 Bill Strickland, a prominent sports agent in 

Washington D.C., noted that runners come in all shapes and sizes: they can be friends, high school 

or summer league coaches, roommates, girlfriends, family members, or anyone who can win over 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
59 Id. 
60 Id. at 2. 
61 Id. 
62 See Shropshire, supra note 1 at 2. 
63 Id. at 59. 
64 Id. 
65 Id. 
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the players.66 He posited that the improper use of runners places agents who do not use runners at 

a disadvantage because, while the student-athlete may not be aware of the benefits’ source at the 

time of receipt, the agent reveals himself as such at a later time, and makes it clear to the student-

athlete that he or she should show gratitude in the form of signing a representation agreement.67 

The use of runners threatens the amateurism that NCAA regulations and state statutes 

intend to preserve.68 Young, vulnerable student-athletes— the very individuals whom the NCAA 

prohibitions on performance compensation are designed to protect— are too easily impressed with 

the flash of frivolously generous would-be agents. But because the practice of funneling money to 

student-athletes as a way of securing loyalty and future business (despite multiple express 

prohibitions) has become standard industry practice, even the agents who wish to comply are 

incentivized to cheat.69 

Moreover, many student-athletes come from low income families who are depending on 

them to provide an escape from poverty, which further perpetuates the cycle of impermissible 

payments from agents.70 Strict restrictions on the types and amounts of compensation that 

collegiate athletes can receive to maintain their amateur eligibility make “generous” agents even 

more enticing to the student-athletes.71 In fact, under NCAA rules, student-athletes can only accept 

room, board, tuition, educational fees, and cost of attendance compensation in exchange for 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
66 Id. 
67 Maryanne Hudson & Elliott Almond, They Play by Their Own Rules: Colleges: Sports Agents 
Are Everywhere, and the NCAA Estimates 70% of Current Athletes Have Had Contact with Them, 
LOS ANGELES TIMES (Oct. 13, 1995); see also, Shropshire, supra note 1 at 59. 
68 See Shropshire, supra note 1 at 59. 
69 Id. at 60. 
70 Id. at 3. 
71 Id. 



 

 12 

athletic program participation.72 In 1995, former NFL running back Greg Hill recalled his 

experience as a college athlete to an NCAA representative:  

The guys accepting pay or the guys who want to take pay, that 
mainly falls on you guys— the NCAA…I think that’s your fault 
because of the strict restrictions on how long guys work and how 
much [financial aid] guys get. Many families are too poor to give 
that child money. My mom couldn’t give me any money. Sometimes 
your team has functions where you have to dress up. Some guys 
don’t have suits. I didn’t have a suit.73 
 

During the 1980s and 1990s, significant industry consolidation further legitimized the 

practice of “buying” clients well before they exhausted their amateur eligibility.74 Representation 

firms such as Assante, Octagon, and SFX Sports Managements amassed considerable amounts of 

capital that enabled them to outspend smaller agencies or individual agents in order to obtain and 

retain clients.75 The trend toward consolidation of resources and reputations remains a defining 

characteristic of the industry given that circumventing restrictions on recruiting practices is 

essentially the only option available to those who wish to stay alive in the business.76  

C.! The Current State of the Law 

i.! State Law and the Uniform Athlete Agents Act 

Two tiers of state legislation are potentially applicable to the conduct of sports agents: (1) 

generally applicable criminal and civil statutes that apply to any individual’s improprieties during 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
72 Id. at 5. 
73 Ronald D. Mott & Stephen R. Hagwell, Student-Athletes: NCAA Rules No Deterrent for Agents, 
NCAA NEWS 1 (Oct. 2, 1995); see also, Shropshire, supra note 1 at 3. 
74 Bill King, Playing on the Edge, SPORTS BUSINESS JOURNAL 28 (May 15–21, 2000); see also, 
Shropshire, supra note 1 at 6. 
75 See, Shropshire, supra note 1 at 6. 
76 Id. Sports agency industry consolidation persists today with powerhouse representation firms 
like Wasserman Media Group and Creative Artists Agency. SFX Sports exemplified the 
advantages reaped by size and resources when it reportedly advanced a $500,000 line of credit to 
Peter Warrick on the signing bonus the agency negotiated on his behalf as part of his Cincinnati 
Bengals signing. Id. 
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drafting and negotiating contracts, as well as to misconduct that constitutes violations of any 

agents’ fiduciary responsibilities to their principals; and (2) statutes specifically directed at sports 

agent conduct.77 By the end of the 1980s, more than a dozen states had enacted statutes that 

attempted to specifically regulate the conduct of sports agents.78 By 2000, that number doubled.79 

For example, Texas enacted the Texas Athlete Agent Act (hereinafter, the “TAAA”) in 

1987 in an attempt to curb some of the abuses perpetrated by sports agents by giving educational 

institutions a cause of action when a violation is discovered.80  Among other prohibitions against 

publishing false or fraudulent materials and failing to meet registration or reporting requirements, 

the TAAA makes clear that an agent may not 

before an athlete completes the athlete's last intercollegiate sports 
contest, offer a thing of value to the athlete or an individual related 
to the athlete within the second degree by affinity or consanguinity 
to induce the athlete to enter into an agreement with the athlete agent 
in which the athlete agent will represent the athlete . . .[or] furnish 
anything of value to any person other than the athlete or another 
registered athlete agent to induce an athlete to enter into an 
agreement with the athlete agent.81  

While the TAAA and other state statutes intended to regulate the conduct of athlete agents 

represented legislative steps in the right direction, inconsistencies between states created 

difficulties in enforcement and invited forum shopping from sports agents determined to avoid 

detection. As a result, the National Conference of Commissions on Uniform State Laws passed the 

Uniform Athlete Agents Act (hereinafter, the “UAAA”) in 2000.82 Among of the Act’s primary 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
77 Id.  
78 Id. at 70. 
79 Id.  
80 Terri Langford, Traffic Control at Junction of Football and Business, How Texas Regulates 
Sports Agents, THE NEW YORK TIMES, (Jun. 21, 2014), https://www.nytimes.com/2014/06/22/ 
us/how-texas-regulates-sports-agents.html?_r=0.  
81 Tex. Occ. Code Ann. § 2051.351 (West). 
82 See Shropshire, supra note 1 at 7. 
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goals was to create uniform standards for regulating athlete agents by aggregating the provisions 

contained in individual states’ statutes.83 The prefatory note of the UAAA makes clear the policy 

behind enacting such legislation: 

[t]he practices of a minority of agents or would-be agents in 
obtaining the right to represent athletes who may produce 
substantial fees for their agents have caused serious problems for 
student-athletes and educational institutions. The tactics of this 
minority include secret payments or gifts to the athlete, undisclosed 
payments or gifts to friends and relative who may be in a position to 
influence the athlete, unrealistic promises and considerable arm-
twisting [because of which] athletes lose eligibility and may damage 
promising professional careers. Universities and colleges are 
sanctioned, the reputations of respected educational institutions are 
tarnished, and there is a severe disruption in the activities of those 
responsible for administration of the institutions. 84 
 

The UAAA’s preamble also makes clear that the intent of the drafters was to settle 

discrepancies between states’ positions on any aspect of sports agent regulation for those 

conscientious agents who wished to be in compliance with the law across multiple states.85 As of 

2016, 43 states have adopted the UAAA.86 This movement helped eliminate some of the inter-state 

inconsistencies by standardizing requirements and sanctions for violations of the prohibited 

conduct, and also rendered the individual state statutes more administrable.87 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
83 Id. 
84 Unif. Athlete Agents Act (2000), Prefatory Note at 1.  
85 Id. 
86 Adoption of the UAAA had the effect of either: (1) adding a new statute to a state’s current 
legislator schema (for those states in which no sports agent specific statute existed before); or (2) 
eliminating inconsistencies by replacing preexisting legislation in the same area (for those states 
in which a sports agent specific statute existed but conflicted with those of others, such as Texas 
and the TAAA). Why States Should Adopt the Uniform Athlete Agents Act, Uniform Law 
Commissioners: The National Conference of Commissioners on Uniform State Laws, 
http://www.uniformlaws.org/Shared/uniformact_why/uniformacts-why-uaaa.aspx (last visited 
May 8, 2017). 
87 Committees: Athlete Agents Act, UNIFORM LAW COMMISSION: THE NATIONAL CONFERENCE OF 
COMMISSIONERS ON UNIFORM LAWS, http://www.uniformlaws.org/Committee.aspx?title=Athlete 
%20Agents%20Act, (last visited May 8, 2017).  
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 The UAAA attempted to regulate the sports agent industry in four main ways. First, Section 

4 imposes registration requirements.88 Second, Section 5(b) ensures reciprocity of sports agent 

licensure across states, which incentivized compliance with registration requirements.89 Third, 

Section 13 imposes a threshold of required recordkeeping for a period of five years.90 And most 

importantly, Section 14 provides a clear list of prohibited conduct: 

An athlete agent, with the intent to induce a student-athlete to enter 
into an agency contract, may not: (1) give any materially false or 
misleading information or make a materially false promise or 
representation; (2) furnish anything of value to a student-athlete 
before the student-athlete enters into the agency contract; or (3) 
furnish anything of value to any individual other than the student- 
athlete or another registered athlete agent. An athlete agent may not 
intentionally: (1) initiate contact with a student-athlete unless 
registered under this [Act]; (2) refuse or fail to retain or permit 
inspection of the records required to be retained by Section 13; (3) 
fail to register when required by Section 4; (4) provide materially 
false or misleading information in an application for registration or 
renewal of registration; (5) predate or postdate an agency contract; 
or (6) fail to notify a student-athlete before the student-athlete signs 
or otherwise authenticates an agency contract for a particular sport 
that the signing or authentication may make the student-athlete 
ineligible to participate as a student- athlete in that sport.91 
 

Section 15 makes violations of the UAAA’s prohibited conduct punishable as criminal conduct.92 

The extent of penalties imposed vary from depending on the adopting state’s practice.93 Section 

16 also gives a student-athlete’s educational institution a private cause of action against an sports 

agent for damages caused by his or her violation of the Act.94  

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
88 Unif. Athlete Agents Act (2000), § 4 at 7. 
89 Id. at § 5(b) at 10. 
90 Id. at § 13 at 19. 
91 Id. at § 14 at 20-21. 
92 Id. at § 15 at 21. 
93 Id. 
94 Id. at § 16 at 22. 
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ii.! Federal Law: The Sports Agent Responsibility and Trust Act 

In 2004, Congress enacted the federal counterpart to the UAAA.95 Designed to protect 

educational institutions and student-athletes from sports agents’ improper recruitment practices, 

the Sports Agent Responsibility and Trust Act (hereinafter, “SPARTA”) delineates that which 

constitutes illegal conduct by an agent.96 SPARTA devotes special attention to deterring agents 

from relying on unsavory recruiting tactics that threaten student-athletes’ amateur eligibility.97  

It is unlawful for an athlete agent to (1) directly or indirectly recruit 
or solicit a student-athlete to enter into an agency contract, by (A) 
giving any false or misleading information or making a false 
promise or representation; or (B) providing anything of value to a 
student-athlete or anyone associated with the student-athlete before 
the student-athlete enters into any agency contract.98  

 Similar to the UAAA, SPARTA also imposes affirmative disclosure obligations on athlete 

agents.99 Agents must provide a written warning to student-athletes regarding the consequences of 

signing a representation agreement.100 Specifically, SPARTA mandates that “[t]he disclosure must 

contain. . .a conspicuous notice in boldface type stating: ‘Warning to Student-Athlete: If you agree 

orally or in writing to be represented by an agent now or in the future you may lose your eligibility 

to compete as a student-athlete in your sport.’”101 The Federal Trade Commission is the 

enforcement arm of SPARTA since violations of the Act constitute deceptive acts as defined by 

the Federal Trade Commission Act.102 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
95 15 U.S.C.A. § 7801-7807 (West); see also, Davis, supra note 13 at 812. 
96 15 U.S.C.A. § 7802(a) (West). 
97 Id. 
98 Id. at § 7802(a)(1); see also, Davis, supra note 13 at 827 n.202 (2006). 
99 15 U.S.C.A. § 7802(a)(2); see also, Davis, supra note 13 at 812. 
100 15 U.S.C.A. § 7802(a)(3). 
101 Id. 
102 Id. 
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iii.! NCAA Rules and Regulations 

The NCAA Bylaws, drafted and enforced to preserve amateurism in collegiate athletics,  

clearly put student-athletes on notice that they forfeit amateur eligibility by prematurely engaging 

the representative services of a sports agent. Bylaw 12.3.1 provides the general rule that: 

[a]n individual shall be ineligible for participation in an 
intercollegiate sport if he or she ever has agreed (orally or in writing) 
to be represented by an agent for the purpose of marketing his or her 
athletics ability or reputation in that sport. Further, an agency 
contract not specifically limited in writing to a sport or particular 
sports shall be deemed applicable to all sports, and the individual 
shall be ineligible to participate in any sport.103 
 

NCAA Bylaw 12.3.1.2 provides an absolute bar to student-athletes receiving any form of benefit 

from prospective agents prior to reaching professional status.104 

An individual shall be ineligible per Bylaw 12.3.1 if he or she (or 
his or her relatives or friends) accepts transportation or other 
benefits from: (1) Any person who represents any individual in the 
marketing of his or her athletics ability. The receipt of such expenses 
constitutes compensation based on athletics skill and is an extra 
benefit not available to the student body in general; or (2) An agent, 
even if the agent has indicated that he or she has no interest in 
representing the student-athlete in the marketing of his or her 
athletics ability or reputation and does not represent individuals in 
the student-athlete's sport. 105  
 

The NCAA reinforces the policy of preserving amateurism by precluding premature 

contact between student-athletes and agents through the enforcement of two additional bylaws. 

NCAA Bylaw 12.2.5.1 prevents student-athletes and agents from circumventing the rules limiting 

contact while the players are still in school by making nonbinding agreements actionable as well.106 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
103 NCAA Division I Manual 2016-17: Constitution, Operating Bylaws, and Administrative 
Bylaws, §12.3.1, (July, 2016). 
104 Id. at §12.3.1.2. 
105 Id. 
106 Id. at §12.2.5.1. 
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It provides that “an individual who signs a contract or commitment that does not become binding 

until the professional organization's representative or agent also signs the document is ineligible, 

even if the contract remains unsigned by the other parties until after the student-athlete's eligibility 

is exhausted.”107 NCAA Bylaw 12.3.1.1 reinforces this provision by making entering into a “verbal 

or written agreement with an agent for representation in future professional sports negotiations 

that are to take place after the individual has completed his or her eligibility in that sport” further 

grounds for ineligibility.108 

iv.! Players Associations Regulations 

Players associations constitute the trade unions for athletes employed by professional 

sports teams.109 While subject to the constraints of the National Labor Relations Act,110 players 

associations possess broad control over sports agent conduct.111 The NFLPA promulgated its first 

comprehensive set of agent regulations in 1994,112 and the MLBPA, NHLPA, and NBPA followed 

suit soon thereafter.113 

The unique dynamic between the athletes, agents, teams and leagues, and players 

associations results in a powerful concentration of regulatory authority. Players associations 

possess the exclusive authority to represent athletes on matters relating to the terms and conditions 

of their employment with professional sports teams.114 However, these unions differ from 
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traditional employee unions because players associations specifically delegated their authority to 

negotiate individual players' salaries to agents.115 Therefore, the players associations’ authority to 

regulate the conduct of agents is actually derived from the collective bargaining agreements’ 

vesting of the exclusive power to negotiate the terms of players’ employment in the hands of the 

unions themselves.116 Richard Berthelsen, NFLPA General Counsel, articulated this symbiotic 

relationship: “[a]gents in nearly all respects, are like employees of the sports unions themselves 

[because] they are agents of the union.”117 

II.! CRITIQUE 

The sports agent statutes and regulations discussed above have had relatively little success in  

curbing industry abuses.118 In 1998, NFL player agent, Brad Blank, stated in an interview with the 

New York Times that: 

 It is the wild, wild west out there. The things agents are doing to 
each other, to their clients is worse than I can remember. The reason 
is pretty simple: there is more big money, but few hard-core 
punishments to serve as a deterrent to an agent who breaks the rules 
or breaks the law.119 
 

Moreover, there is little to no evidence to indicate that the impermissible payments from agents to 

student-athletes ceased since the enactment of these targeted statutes.120 Market studies suggest, 
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in fact, that the payments are simply being made with a higher level of sophistication as agents 

find ways to circumvent detection by exploiting holes in the statutes’ enforcement.121  

Some argue that the failure of state specific statutory schemes, the UAAA, and SPARTA 

is partly attributable to an imbalanced “risk versus reward” calculus.122 For example, SPARTA’s 

enforcement mechanism via the FTCA carries with it the unintimidating threat of a cease and desist 

order, or, in the case of persistent violations, a fine capped at $11,000.123 The multimillion-dollar 

value of professional athletes’ signing bonuses, salaries, and endorsement contracts encourages 

agents to break the recruiting rules if such efforts have the potential to result in signing that will 

yield handsome commissions.124 Thus, any economically rational individual can see that the 

financial incentives to recruit by violating rules far outweigh any potential monetary sanctions.125 

In fact, many of the most successful agents see these penalties as the “cost of doing business” 

rather than reasons to modify their behavior.   

For example, the average career earnings of professional athletes across the NFL, NHL, 

MLB, and NBA in 2013 were $6.1 million, $13.6 million, $17.9 million, and $24.7 million, 

respectively.126 Assuming that an agent earns 3-5% of an athlete’s net income in commissions, the 

upside to ingratiating oneself early with a rising star ranges anywhere from $183,000 to $1.2 

million.127 In 2013, Scott Boras claimed the title of the highest paid sports agent in Major League 
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Baseball when he earned $11,728,037 in commissions from the $248,222,750 he negotiated in 

player contracts.128 Simple math makes it evident that agents have far too much to gain from 

signing an athlete to a professional team to be deterred by negligible fines levied for resorting to 

any means necessary to secure the loyalty of a potential superstar.129 In fact, this very point was 

made at the Congressional Hearings during the enactment process of SPARTA by Representatives 

Chris Cannon and Tom Osborne.130 

[A]n agent who can secure just a handful of superstars or a stable of 
average players has earnings potential of well into the millions of 
dollars. It is preposterous to assume that penalties of $11,000— as 
proposed in SPARTA— will deter an agent from engaging in this 
enormous opportunity. There is simply too much to gain as a 
successful agent to be deterred by fines this low.131 
 

Furthermore, the difficulty of successfully detecting, intercepting, and punishing contact 

between a sports agent and a student-athlete in the era of instantaneous electronic communication 

and social media helps to encourage illegal recruiting tactics.132 Neil Stratton, president of a 

consulting firm in Houston, Texas called Inside the League, posed the following rhetorical 

question to capture the dilemma: “[h]ow are you going to stop a cellphone call or a Snapchat?”133 

Stratton pointed out that the laws in place do not call for any central authority such as the secretary 

of state’s office to monitory agents’ communications with athletes or even to attend school 
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sanctioned “agent days.”134 Because enforcement of SPARTA, the UAAA, and NCAA Rules and 

Regulations against unscrupulous recruiting tactics is entirely complaint-driven, the limited 

transparency achieved through the occasional and geographically disparate agent registration does 

not translate into better enforcement.135  

Moreover, the creation of a cause of action by a student-athlete’s university against the 

unscrupulous agent is illusory at best. In fact, the creation of a cause of action on the part of the 

university is not novel.136 Many states’ statutes and the common law previously provided for this 

remedy, which further evidences its ineffectiveness as a deterrent.137 

First, college sports is big business. For the 2011-2012 fiscal year (the most recent year for 

which audited figures are available to the public) the NCAA’s revenue was $871.6 million, 96% 

of which was distributed directly to the Division I member institutions.138 Universities simply 

receive too much money from running collegiate athletics programs to engage in publicized and 

damaging lawsuits that have the potential to upset the delicate balance.139 This lucrative revenue 

stream received to offset operating losses from running collegiate athletics programs presents a 

very strong incentive for schools to keep agent violations out of the public eye,  and certainly to 

avoid fines, penalties, or probations.140 While it is impossible to quantify the precise number of 

agent violations that have gone unpunished, one can easily speculate that those most inclined to 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
134 Id. 
135 Id.; c.f., Part III, Section A infra (discussion of the solution to nationalize the state by state 
registration requirements to achieve better enforcement). 
136 See e.g., Diane Sudia and Rob Remis, The History Behind Athlete Agent Regulation and the 
‘Slam Dunking of Statutory Hurdles,’ 67 VILL. SPORTS & ENT. L.J. 67, 83 (2001). 
137 Id. 
138 Revenue, NCAA, http://www.ncaa.org/about/resources/finances/revenue (last visited Mar. 20, 
2017). 
139 See Willenbacher, supra note 118 at 1245-46. 
140 Id. at 1246. 



 

 23 

discover such misconduct— coaches, athletic directors, trainers, and university administrators— 

would elect to address potential violations quietly in house.141 

Second, taking legal action against a sports agent would be very costly to a university from 

a public relations standpoint. Initiating lawsuits of this kind only lengthens the period of time 

which the controversy and rule violations remain in the public eye.142 This, in turn, damages the 

reputation of the school and hurts recruiting efforts, especially with respect to the best high school 

athlete prospects.143 For example, if a university earns a reputation for being “overly aggressive” 

in preventing agent recruiting violations, high school athletes may be deterred from selecting that 

school because of the reality that agents are essential to ultimately making it as a professional.144 

To this point, current student-athletes and their families often remain silent when called upon to 

participate in the enforcement processes intended to prevent agent misconduct for fear of 

retribution when it comes time for them to seek signings with professional teams.145 This 

disincentive to prosecute crooked agents is strengthened further when an athletic department 

employee in a position of power either knew or should have known about an agent's improper 

conduct because that constructive knowledge blocks a the lawsuit against the agent.146  

Some commentators take a more favorable position with respect to the various sports agent 

statutes.147 One perspective is that SPARTA and the UAAA represent steps in the right direction 
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toward leveling the playing field with respect to competition for clients.148 Additionally, the 

statutes' disclosure requirements afforded diligent student-athletes and their families the 

opportunity to make informed decisions when an agent under consideration actually complied.149 

Moreover, proponents respond to the criticisms discussed above by pointing out that the statutes 

were neither designed to address every problem confronting the sports agent industry, nor intended 

to “regulate the ethics” of its overwhelmingly greedy actors.150 In essence, proponents take the 

position that, since morality cannot be legislated, mechanisms implemented that have any deterrent 

effect on agent malfeasance are positive.151 This Comment takes the position that such 

complacency is unacceptable, given that multiple solutions are readily available. 

III.! SOLUTIONS 

A.! Broaden The Scope Of SPARTA By Creating A National Registry And Criminalizing 
Agent Malfeasance 

 
SPARTA, as a federal statute, has the power to close the loop on the quest for uniformity 

that will help ameliorate the corrupt industry of sports agents. One of the most applauded elements 

of the UAAA is its creation of a state licensing system.152 Unfortunately, SPARTA falls short of 

actually implementing a national version of the UAAA and instead merely urges states to adopt 

the uniform law.153 Section Eight states “[i]t is the sense of Congress that States should enact the 

Uniform Athlete Agents Act of 2000 drafted by the National Conference of Commissioners on 

Uniform State Laws, to protect student-athletes and the integrity of amateur sports from 
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unscrupulous sports agents.”154  While the UAAA had the effect of creating a registration process 

that could potentially provide pivotal information about the agent’s history to student-athletes and 

their families, implementation at the state level alone will not eliminate the forum shopping 

problem that enables agents to circumvent liability.155 Amending SPARTA to include mandatory 

national sprots agent registration can eliminate this failure. 

The UAAA’s registration requirement was a carryover provision from various state statutes 

that preceded it.156 Well intentioned as it may be, state by state registration requirements fail to 

solve the problem because the lack of 100% uniformity still allows unscrupulous agents to forum 

shop.157 As a result, agents can conduct business in (which includes entering into contracts under 

the laws of) states that do not require registration, thereby eliminating the statutes’ ability to 

enforce the crucial monitoring and disclosure provisions.158 A national registry would effectively 

create a federal licensing system much like that of the U.S. Securities and Exchange Commission 

for stock brokers, which has had considerably more success in curbing industry abuses than has 

SPARTA.159 

Further, if Congress were to amend SPARTA to make federal registration a prerequisite to 

conducting business, many of the shortfalls of the legislation’s current form would disappear. First, 
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the measly $11,000 FTC fine would no longer present the only possible “cost” associated with 

unscrupulous recruiting tactics because now all commissions earned by an unregistered or 

decertified agent would be forfeitable in the case of violations.160 The “risk versus reward” calculus 

would cease to weigh so overwhelmingly in favor of violating the rules if $11,000 in FTC fines 

were no longer the only risk associated with gambling on a potential superstar by violating no-

contact periods earlier than one’s competitor agents.161 The statutes’ enforcement becomes 

significantly more effective when an agent who fails to register (in order to avoid the statute’s 

monitoring mechanism and disclosure requirements) risks losing all the ill-gotten gains earned 

from the contract he or she secured through prohibited recruiting tactics. Any economically 

rational agent would quickly be incentivized to comply with both the statute’s registration and 

student-athlete recruiting rules in order to protect his claim to the commissions he earned. 

Additionally, adding the removal of an agent from the federal registry as a possible sanction 

for malfeasance would likely also contribute to a decline in the blatant disregard for the express 

prohibitions. As discussed above, agents pour considerable time, money, and energy into courting 

student-athletes whom they feel have the potential to make it professionally. If an agent stood to 

lose his or her registration credentials through removal from a federal registry, most agents would 

be dissuaded from expending these resources on ineligible student-athletes because any contracts 

that came about as result of such prohibited conduct would be declared void.162 This remedy to the 

current regulatory scheme essentially seeks to bring the potential for financial loss to the 

unscrupulous agent more in line with the potential financial gain. 
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Yet another option to remedy the relative ineffectiveness of SPARTA’s negligible civil 

penalties would be to criminalize certain sports agent abuses. This would greatly improve the 

statute’s enforcement ability because it would invite the imposition of substantial criminal fines 

that actually get the attention of the corrupt agent as more than a mere “cost of doing business.” 

For example, the federal sentencing guidelines enable courts to levy fines representing double the 

ill-gotten gain in antitrust cases because legislators appreciated the fact that the “punishment had 

to fit the crime” in order to deter cartel activity in any meaningful way.163 A similar structure to 

levying criminal sanctions proportional to the ill-gotten gains received as result of unlawful contact 

with a student-athlete would help connect the intent of statutes like SPARTA and the UAAA with 

their enforcement mechanisms. 

B.! Increase The Reach Of The UAAA By Vesting Regulatory Oversight And Disciplinary 
Authority In Educational Institutions 

 
Another way to potentially improve the efficacy of the statutory schemes intended to 

regulate sports agent conduct would be to vest regulatory oversight and disciplinary authority 

directly in the hands of the universities which targeted student-athletes attend. This would 

accomplish more than the current system’s granting of a private cause of action against the agent 

because it would allow for a more pointed and private structure of monitoring, investigating, and 

punishing unscrupulous agents. Vesting disciplinary authority in the hands of universities would 

also help encourage the actors most likely to discover agent malfeasance to actually do something 

about the problem: such a solution eliminates the disincentive problems associated with the 
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universities’ private cause of action against an agent that they are disinclined to pursue for fear of 

harmful public relations consequences.164 

In fact, some institutions have already taken steps toward assuming an enforcement role 

for the prohibitions set forth in the UAAA and SPARTA.165 For example, the University of Miami 

instituted a new policy in 2012 to limit the influence of sports agents on its campus.166 The cut and 

dry policy prohibited all communications between its football players and “covered individuals” 

(a label which included sports agents and their runners, financial planners, brand managers, and 

representatives from sports marketing and/or public relations firms) until the student-athletes 

exhausted their amateur eligibility.167 The University of Washington announced a similar policy 

in 2013 which restricted most communications between its student-athletes and agents while still 

playing for the school.168 

While the policies in place at the University of Miami and the University of Washington 

are helpful illustrations of the broader solution to mobilize efforts from the party most poised to 

successfully discover and intercept agent malfeasance,169 the enforcement mechanism of such 

policies are still lacking. For example, the University of Miami’s policy only punishes the student-

athlete who is caught communicating with sports agents and other “covered individuals” before he 
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exhausts amateur eligibility.170 While this may dissuade the most rule conscious student-athletes 

from being influenced by “generous” agents, the enforcement mechanism fails to deter enough 

student-athletes to render the agents’ efforts fruitless. Accordingly increasing the reach of the 

UAAA by empowering the previously untapped enforcement resource of the educational 

institutions themselves to punish violating agents directly (in addition to levying sanctions against 

the student-athlete) would help close the loop that unscrupulous agents are currently exploiting. 

The most direct way to empower educational institutions to discipline sports agents in a 

meaningful way would be to allow the schools to revoke the agents’ recruiting privileges as 

sanctions for violations of the no-contact periods before a student-athlete exhausts amateur 

eligibility. If SPARTA required (as part of this Comment’s proposed federal registration 

requirements171) that agents maintain good standing with the universities from which they hope to 

recruit potential professional clients, agents would no longer view universities as institutions that 

will turn a blind eye to their violations.172 The potential to lose all recruiting rights at the 

powerhouse athletic institutions would certainly get the attention of an agent who is comparing the 

costs and benefits of cheating.  

C.! Educate And Empower Student-Athletes Themselves 

Given the various incentives for universities to avoid serving as an extension of the UAAA 

and SPARTA’s enforcement branch,173 another possible solution to the pervasive abuses in the 

sports agent industry would be to invoke the action of student-athletes themselves. Such a solution 

would entail (1) educating student-athletes about the harm that unscrupulous agents cause; (2) 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
170 Craig Anderson, Agents & Financial Planners, UCOMPLIANCE, (Jul. 25, 2012), http://www. 
hurricanesports.com/ViewArticle.dbml?DB_OEM_ID=28700&ATCLID=205561532.  
171 See Part III, Section A, supra. 
172 See Willenbacher, supra note 118 at 1249. 
173 See Part II, supra. 



 

 30 

encouraging student-athletes to report violations; and (3) empowering student-athletes to seek 

redress personally.174  

First, it is imperative that student-athletes fully understand the negative impact that these 

unsavory recruiting tactics have on collegiate athletics as a whole. When SPARTA was first 

introduced by Representatives Bart Gordon and Tom Osborne, the bill’s primary purpose was to 

protect the student-athlete.175 So while a university might be partially at fault for facilitating 

agents’ violations and therefore disinclined to pursue legal action against the agent itself, the 

student-athlete is still left harmed.176 For example, the student-athlete victimized forfeits amateur 

eligibility and often loses scholarship funds contingent on his or her participation in the school’s 

athletic programs.177 The student-athlete also suffers damage to his or her reputation, which can 

follow for many years and adversely affect professional team employment prospects.178  

David Price, former associate commissioner of the Pacific 10 Conference was quoted 

asserting that he and his coaching staff felt that agents were “the most serious threat” to college 

football.179 Prohibitions on communications between student-athletes and agents imposed by the 

UAAA, SPARTA, and NCAA Regulations are in place to protect student-athletes. But the risks 

associated with premature forfeiture of amateur eligibility are sorely underappreciated by student-

athletes who can only focus on the appeal of making it to a professional team. And for obvious 

reasons, the unscrupulous agents establishing the premature contact are unlikely to educate the 

student-athlete on the kinds of due diligence and research he or she should conduct before 
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committing to a professional representation agreement. As such, the burden of educating student-

athletes about the threat of allowing unprincipled agents to get away with continuous violations 

needs to fall squarely upon the educational institutions who willingly accept funds from the NCAA 

to run their athletics programs in the first place. 

Interestingly enough, the education of athletes regarding the risks imposed upon their 

careers and reputations by unscrupulous agents is where the MLBPA primarily focuses its 

efforts.180 According to Gene Orza, chief operating officer of the MLBPA, “[w]e believe players 

should have more information at their disposal when they go about choosing an agent.”181 The 

continuous development of new ways to educate student-athletes about the complexity of 

managing their professional contract negotiations and financial portfolios is critical for the 

achievement of SPARTA’s and the UAAA’s primary goals.182 

Second, if universities could trust that their efforts in disciplining the corrupt agents would 

resonate positively with current and potential future student-athletes (instead of simply pushing 

them to attend other institutions who are viewed as more tolerant of the early access between sports 

agents and student-athletes), then agents would no longer be able to profit from their wrongdoings 

because the parties most capable of discovering violations would be incentivized to report them. 

Educating student-athletes about the many risks associated with breaking amateur eligibility status 

based on grandiose promises of wealth and fame peddled by unscrupulous agents would encourage 

universities to use the remedies currently available to them (in conjunction with the new remedies 
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proposed by this Comment183) because they would no longer have reason to turn a blind eye to the 

recruiting violations. 

 Third, after an alignment of incentives is achieved such that informed student-athletes and 

their member institutions can work together to combat agent malfeasance, a private cause of action 

by the student-athlete should also be added to SPARTA and the UAAA. To start, unscrupulous 

individuals who are willing to use any means necessary to ensnare a student-athlete who displays 

even the slightest potential of securing a professional contract are often not readily identified as 

agents.184 This means that a student-athlete may not even be aware that engaging such an individual 

threatens his or her amateur eligibility, but NCAA Bylaws do not carve out an exception for 

unintentional violations of the no-contact periods. The significant damage caused by 

impermissible and illegal inducements to student-athletes provides clear justification to vest a 

private cause of action in the hands of the wronged student-athletes themselves.  

Former minor league baseball player and renowned sports agent, Scott Boras, testified 

before Congress during SPARTA’s enactment hearings on this precise point.185 He advocated that 

the bill go beyond empowering educational institutions to sue unscrupulous agents by also creating 

a private cause of action for student-athletes themselves.186 Boras argued that such a remedy should 

be available because neither student-athletes nor their families understand the complexity of the 

rules set forth by the NCAA Regulations.187 These parties often fail to appreciate the gravity 

associated with the student-athlete’s decision to voluntarily forgo a college scholarship or amateur 
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eligibility, especially when guidance is only coming from a biased agent.188 The decision to pursue 

a career in professional athletics is both complicated and time sensitive, and a student-athlete 

induced into doing so by a party not equipped to provide such advice should have legal recourse.189 

This civil remedy would serve to bolster the common law contract causes of action such as 

overreaching, unconscionability, or duress that are already available to the manipulated student- 

athlete.190 Such a cause of action would be especially helpful to student-athletes who are harmed 

by these unsavory recruiting tactics but never actually enter into a bona fide representation 

agreement with the agent due to any number of factors that can come into play as a student-athlete 

nears the time frame to pursue professional eligibility, such as injuries. A student-athlete plaintiff 

would have to prove that he was the victim of agent malfeasance by demonstrating that the agent 

impermissibly initiated contact before the expiration of his amateur eligibility. Providing evidence 

of any gifts or money transferred from the agent to the student-athlete or his family would support 

the plaintiff’s claim by demonstrating the agent’s intent to secure loyalty in anticipation of signing 

a representation agreement. A student-athlete should also be empowered to bring a private cause 

of action against an agent under SPARTA or the UAAA when an individual fails to disclose that 

he or she is an agent, because that essentially results in the student-athlete unknowingly violating 

NCAA Byalws and unintentionally forfeiting collegiate eligibility.  

The remedies available under such cause of action would likely include monetary damages 

in the form of lost profits incurred by the student-athlete whose prospects of financial gain from a 

professional signing were lost due to his premature forfeiture of amateur status which was brought 

on by the agent’s misconduct. Attorney’s fees would likely be recoverable to a prevailing student-
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athlete given that such an individual would not have incurred the expense of litigation but for the 

agent’s malfeasance and greed. Unlike typical contract remedies, a private cause of action for the 

student-athlete could also offer the potential to recover punitive damages, which would focus on 

the improper motives and the outrageousness of the conduct of the agent.  

Critics of the solution involving the creation of a student-athlete’s private cause of action 

may voice the concern that it is simply unlikely to expect student-athletes to ever change their 

attitudes drastically enough to serve as an effective deterrent to agent malfeasance. After all, just 

as the vast financial benefits associated with securing the loyalty of a rising star while he is still a 

student-athlete encourages unscrupulous agents to engage in unsavory recruiting tactics, so too do 

the financial benefits of being signed by a professional team encourage student-athletes to violate 

no-contact policies. However, that perspective is fatally shortsighted. While student-athletes are 

young and impressionable, holistic industry rehabilitation (which admittedly takes time) has the 

potential to add preservation of collegiate athletics in its purest form to student-athletes’ priority 

lists. Moreover, the student-athletes who are engaged by an agent who fails to disclose that he is 

an agent would certainly have incentive to bring legal action against the agent for any damages 

such fraudulent inducement caused. Even if one were to accept certain shortfalls of this solution, 

the mere deterrent value added in the form of the potential that the agent might open himself up to 

huge civil liability should the student-athlete be given reason to sue him is an improvement to the 

current regulatory scheme. 

D.! Increase The NCAA’s Indirect Regulatory Efforts 

Despite the vast domain over which the NCAA possesses authority to regulate, the 

association lacks jurisdiction to impose sanctions upon all actors who may be involved in a 
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violation of its regulations.191 According to former NCAA Executive Director Richard Schultz, 

improprieties perpetrated by sports agents are some of the “knottiest problems” faced by the 

NCAA because there is not a lot that the association can do other than penalize the institution or 

the athlete involved.192 However, as the institution designed to implement the joint decision 

making of its member institutions, the NCAA’s enforcement branch could—and arguably 

should— provide yet another potential solution to the failing efforts of SPARTA and the UAAA.193 

The NCAA employs a very broad definition of the term “agent.”194 Runners, financial 

advisors, family members who market student-athletes’ athletic abilities or reputations for personal 

financial gain, marketing representatives, brand managers, and anyone employed by or associated 

with any of the aforementioned individuals qualify as agents.195 Given this broad definition, 

coupled with the NCAA’s unique position of influence over two of the three (namely, student-

athletes, member institutions, and agents) main actors involved in any instance of agent 

malfeasance,  the association provides a platform by which rehabilitation of the industry can be 

implemented. The NCAA should assume greater responsibility for policing the student-

athlete/agent dynamic. The Bylaws set the contours of what violations of no-contact period look 

like, but they fall short of eliminating all instances of agent malfeasance because they essentially 

allow member institutions and student-athletes to enable unscrupulous agents to continue breaking 

the rules since agents are beyond the NCAA’s disciplinary authority. But why should a member 
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institution or a student-athlete go unpunished if they were equally involved in the agent’s violation 

of the no-contact periods either by failing to report or, even worse, facilitating it?  

Critics of this solution’s proposal to call upon the NCAA to police the dynamic between 

student-athletes and unscrupulous agents posit that this might encourage NCAA overreach because 

the association lacks any direct disciplinary authority over agents. The opposition also suggests 

that such a solution may lead to the punishment of parties who aren’t technically the wrongdoers. 

This Comment takes the position that anyone who facilitates (which includes educational 

institutions turning a blind eye) and/or participates in (which includes student-athletes who 

willingly accept benefits intended to “purchase” loyalty in later professional representation 

decisions) are at fault. As such, to task the NCAA with the responsibility of policing the 

communications between student-athletes and agents is not inviting overreach at all, given its clear 

authority to discipline member institutions and student-athletes. Levying sanctions against 

member institutions whose self-interest prevents them from reporting instances when agents 

violate NCAA Bylaws or student-athletes who engage the agents in such violations is a logical and 

proper extension of the role which the NCAA should be held accountable for fulfilling.  Adding 

agent abuse to the list of the NCAA’s enforcement duties is another proper solution to many of the 

failures of the current legislative constraints. 

E.! Draft The Help Of The Professional Sports Teams Or Leagues And Their Respective 
Players Associations 

 
Another possible mechanism by which the UAAA and SPARTA could achieve greater 

enforcement success would be to employ the help of the professional sports teams with whom the 

unscrupulous agents are negotiating. If the NCAA were to find a way to incentivize the teams or 

leagues contacted by agents who established impermissible representation agreements with 

ineligible student-athletes to report violations, then agents would be deterred from engaging in the 
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improper conduct.196 While this sort of allegiance between the NCAA and professional teams 

eager to stack rosters with the best athletes in any given draft year is unlikely, commentators like 

Scott Boras argue that teams and leagues owe a “duty to report to the NCAA any dealings they 

have with agents and student-athletes in order to better help the NCAA regulate itself and to deter 

agents from acting to cause NCAA violations.”197 

Additionally, players associations could take a more active role in enforcing SPARTA and 

the UAAA. The deterrent value of decertification of an agent by a players association clearly 

outweighs that of NCAA imposed indirect sanctions on a student-athlete or member institution.198 

In line with this proposed solution, the NBPA, MLPBA, and NHLPA could take a page from the 

NFLPA’s play book.199 Recent amendments to the union’s regulations pertaining to sports agents 

evidence a renewed commitment to addressing the problems associated with agent competence 

and competition.200 For example, in 2004, the NFLPA implemented heightened disclosure 

requirements requiring agents to report all payments made to runners.201 The increase in the use of 

runners as a means to bypass NCAA, SPARTA, and UAAA prohibitions on paying student-

athletes for their loyalty prior to exhaustion of their amateur eligibility caused the NFLPA to add 

yet another regulation making agents liable in damages for the actions of their runners.202 The 

NFLPA enacted a strict no-contact rule in 2007 which prohibits agents from communicating with 

any college football player during his first three years of college after a sharp increasing in 
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complaints by college coaches that agents were jeopardizing the intercollegiate eligibility of 

student-athletes by convincing juniors to jump to the NFL before they were ready.203 

IV.! CONCLUSION 

The athlete agent industry is in desperate need of reform. A history and tradition of 

corruption as well as the potential for great financial reward produce deleterious effects for student-

athletes and their collegiate institutions. Pervasive agent malfeasance occurs because the 

opportunity exists to make vast amounts of money with very little risk accompanying rule 

violations perpetrated in the process.204 Congressional efforts to regulate the conduct of sports 

agents have not solved the fundamental problems of rampant greed and incompetency. Aside from 

the relatively minor fee, registering to conduct business as a sports agent is often as easy as 

obtaining a license to go hunting: one simply fills out a form and becomes “licensed.”205 In fact, 

states requiring applicants for licensure to pass a competency exam are the minority.206 

The sanctions currently provided for by SPARTA and the UAAA do not add any more of 

a deterrent value than preexisting general criminal and civil penalties which were insufficient to 

regulate the conduct of agents in the first place.207The prospect for meaningful industry 

rehabilitation hinges upon the successful interception of vast benefits flowing to unscrupulous 

agents despite their noncompliance with state and federal statutes. Broadening the scope of 

existing federal legislation would help to plug the holes left by well-intentioned but ineffective 

state legislation. Statutory reform, an increase in the role played by professional sports teams and 

the NCAA, and the empowerment of student-athletes to go after unscrupulous agents are all 
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potential solutions to these shortfalls. At the very least, the regulatory schemes in place must catch 

up with the speed at which corrupt practices are spreading, and should begin with a more realistic 

appreciation of the economic, social, and structural realities of professional and collegiate 

athletics.208  
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