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 Dallas Cowboys running back Ezekiel Elliot has recently been the topic of numerous 

articles in the national media. These articles often refer to Elliot’s appeal hearing as an 

“arbitration”. In accordance with the appeals process, Goodell selected Harold Henderson as the 

hearing officer to sit in Elliot’s appeal. Henderson, a former NFL executive, has been often been 

appointed by the NFL to hear appeals from well-known players such as Adrian Peterson and 

Greg Hardy. The question posed in this article is whether the term arbitration is the appropriate 

label for Ezekiel Elliot’s appeal of his six game suspension. 

On August 11, 2017, NFL commissioner Roger Goodell sent Dallas Cowboys running 

back Ezekiel Elliot a letter informing him of a six game suspension under article 46 of the NFL’s 

Collective Bargain Agreement (CBA). Article 46 is entitled “Commissioner Discipline” and this 

article specifically addresses procedures and fines for both on-field and off-field incidents. 

Although the commissioner has a great deal of power in both on and off-field offenses, the 

appeals process for these issues is drastically different. While the appeals process for on-field 

incidents, such as unnecessary roughness or unsportsmanlike penalties, takes place through a 

“hearing officer” that has been chosen by both the NFL and the NFL Players Association 

(NFLPA), appeals for off-field incidents are decided by a hearing officer directly appointed by 

the commissioner. While the commissioner is required to “consult” with the Executive Director 

of the NFLPA, he ultimately can decide to hear the appeal himself “at his discretion”. This 



clause suggests that the consultation is merely a formality as the commissioner could even 

appoint himself at his own discretion.  

The NFLPA has been vocal about their concerns over this “arbitrator”. In a statement 

released by the NFLPA three years ago, the Players Association questioned the validity of 

Henderson serving as an “arbitrator” as they stated that Henderson “cannot, by definition, be a 

neutral arbitrator”. Neutrality is vital in an arbitration. In Texas, 'arbitration' is “generally a 

contractual proceeding by which the parties to a controversy, in order to obtain a speedy and 

inexpensive final disposition of the disputed matter, select arbitrators or judges of their own 

choice, and by consent, submit the controversy to these arbitrators for determination." In the 

Interest of C.A.K., 155 S.W.3d 554, 559 (Tex. App.—San Antonio 2004). The language of this 

definition is clear: “of their own choice and, by consent” all are used to indicate that an 

arbitration should be performed by an official that both parties agree on.  

Since the NFLPA does not seem to consent to Henderson as an arbitrator, should this 

hearing be called an arbitration? By the very definition of an arbitration, the simple answer to 

this question is no. Although the NFLPA agreed to the CBA and all of the rules set forth in the 

agreement, the CBA’s process of commissioner discipline does not fit the standards of a 

traditional arbitration. Under Texas law, “an agreement is not arbitration if it does not allow the 

parties to select arbitrators of their choice”. In re Phelps Dodge Magnet Wire Co., 225 S.W.3d 

599, 605 (Tex. App.—El Paso 2005). 

 Although it is clear that Ezekiel Elliot’s suspension hearing was not correctly labeled, it 

is difficult to find a label that fits this process. However, continuing to call this hearing an 

arbitration would only mislead the public as to the true nature of this process and therefore 

represent Elliot’s hearing as something that is was not. 


